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und~rtook to purchase and install a new mo=ile radio communications
I
i

system from Motorola.
i
i 7 .
!

under the laws of the State of Delaware, with offices in

Southern Communications

COIn:rounications,

and

ownedwholly

organized

a

corporation
~

ais

SouthernGeorgia.

;

existing
I
I

Atlanta,

su~sidiary of The Southern Company, was formed to develop,

itn~lement, and operate the mobile radio communications syste:c
i

pu~chased by Southern Services from Motorola.

8.

an

. Alabama POwer Company is a corporation organized and existing

under the law~ of the state of Alabama. Alabama Power Company is

a :Wholly-owned sUbsidiary of The Southern Company and is

9 .

el~ctric utility engaged in the generation, transmission, and

di~tribution of electric energy in the State of Alabama and in
i

interstate commerce.

!
-

Georgia Paver Company is a corporation organized and existing
;

unaer the ~aws of the state of Georgia. Georgia pover company is
I
;

a •'\IJholly-ovned subsidiary of The Southern Cowpany and is an
,

elictric utility engaged

distribution of electric
. I
~nterstate commerce.

I
1

I

in the generation, transmiss ion, and

energy in the State of Georgia and in

-5-
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Gulf Po~er company is a corporation organized and existing

I
under the laW's of the staLe of Maine. Gulf power Company is a wholly-

o~ned s~bs:=iary of The SouLhern Company and is an elect=ic utility
I ~

engaged in the generation, transmissi6n, and distribution of

ele~tric energy in the state at Florida and in inte=state commerce.

11.

~ississippi Power cOI:lpany is a corporation organized and

eXi~ting under the laws of the state of Hississippi. Mississippi

pow~r Company is a Wholly-owned sUbsidiary of The Southern company

and is an electric utility engaged in the generation, transmission,
,

and'distribution of electric energy in the state of Mississippi and

in interstate commerce.
!

12.

Savannah Electric and Power Cocpany is a corporation organized

2. Wholly-owned sUbsidiary of The

and existing under the la....,s of
\

Ele'ctric and Po~er company is

the state of Georgia. Savannah

i
So~thern Compa~y and is an electric utility engaged ~n the

generation, . transmission, and distribution of electric energy in
I

the State of Georgia.

13.

Hatorola. is a corporation orqanizeci and existing under the

1a·... 5 of the State of Dela,,;are , with its principal off ice in
I

Schaumberg, Illinois. Hotorola is engaged in the business, among

-6-



05-0S-95 11:09AM FROM KUTAK Ru"., 222-4711 TO *69999~9180452878v, POOS/024

I
I
;
!
iothers, of providing mobile radio communications system equipment
I
I

and services throughout the Uni::.ed States.

14 .

Motorola's activities, including its activities related to

mobile radio cOInl!lunications system equipment and services, are

wiJhin the flow of, and sUbstantially affect, interstate commerce.

A. The Mobile Radio Industry

15.

Mobile radio dispatch service is used for quick and reliable

by operators of vehicle fleets, such as -taxis,

government and public safety organizations, to

co~unications
i
i

co~tractors,

i .
services, and

utility companies, service companies, delivery

c0fmunicate with and vithin those fleets either on a one-to-one or

on~-to-many basis. Dispatch communications, unlike telephone
,
i

conversations, are ty-pically frequent in number and short in
I
I

duration. For example, a dispatch communication could be used to
!

de~ermine a vehicle's location or to assign a service call.
I

1.6.

. Specialized Mobile Radio (" SMP,") service refers to ..... ireless

Ib'l d' .,. . lb''Inl ~ e ra ~o COmr;:lUnl.Catlons serVlces provided on a CODlllerCla aS~5

to businesses and other users, pursuant to Federal Communications

cdmmission ("FCC") regulations at 47 C.F.R., Part 90.
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17.

Historically, the majority of SKR users have been users primarily

of dispatch service.
,

"Trunked" mobile radio communications systems USe computer
i ~

control to automatically route users to-the first available radio
!

frequency channel when the user pushes the button to talk. Trunking

allows more users to share a given set of radio frequencies than

does a conventional mobile radio system, and increases the

likelihood that any particular user will be able to gain access to

a channel when that user needs to transmit a message. Once the
I

radio syste!!l has assigned a specific channel for a particular
i

transmission, the customer generally has exclusive and private use
..

of that channel for the duration of the conmunication. In

contrast, a conventional, or untrunked, mobile radio communication

system is less efficient because the channel is selected by the

user on a first-come, first-served basis, and is akin to a multi­
i
i

party telephone line in that conversations can be overheard by

other persons. _ A customer of a conventional dispatCh system cannot

al~ays gaip ~uick access to the system.
I

18.

Traditional radio cocnunication has utilized analog
I

tr~nsmission through ~hich voice or data is applied direc~ly u?on

I . . .
a .:t"aQ.l.o s .l.gna 1 by ca us .l.ng a var ia tioD of signal aI"Jp Ii tude (AM) or

.1
S iqna1 frequency (FP.) frotl a radio t:::-ansrni tter, \oIi th t.he radio

I

I

I -8-
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i
rec~iver demodulating this variation directly into a voice or data

i
I

sig~al. A key trend in radio technology is toward the use of
i

dig~tal transmissions, which involves the conversion of analog
I

input, such as speech, into a digital code (a stream of numbers

(diJ its) ) . Digital communication a llow~ for the compression of
i

dat~ required to transmit and reproduce human voice, permitting

voice transmission over a more narrow channel bandwidth, as well as
!

other enhancements of transmission efficiency and quality.

19.

Enhanced specialized Mobile Radio ("ESMRll) service is a ter1ll
i

that has been applied in recent years to digital trunked SHR

services providing wide area geographic coverage, employing
;,

mUltiple-base station configurations that permit frequency reuse,
i
I

and' capable of providing cellular-like interconnection with the

pubiic switched telephone network as well as two-way radio dispatch
I

co~unications service. Thus, ESMR refers to wide-area SHR

ser~ices employing digital radio tectnologies and highly efficient
!
I

use' of radio spectrum, which provide both radio dispatch service
i

and! pUblic telephone interconnection.
I

20.

In the early 19905 I Motorola introduced an ESMR technology

th~~ it has marketed as the Motorola Integrated Radio System, or,
"MIiRS. " MIRS is a digital trunked mobile radio communicat.ions

I
sYjtem that provides wide area coverage and supports a frequency

-9-
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MIRS technology uses Time Division Multiple Access technology
j

(UTDHA"), a process by .......hich a number of cOIllI:lunications r..ay be

transmitted simultaneously over one radio frequency channel. This

pe~mits more eff icient use of the litl~ed number of available
i

frequencies and thereby significantly increases the communications

tr~ffic capacity of an SMR system. A Motorola MIRS communication
I

sy~tem consists of centralized switching, monitoring and control
i
I

facilities, radio transceiving towers, transmitters,
~

te~ecom..munications network facilities r associated vehicular and

portable !nobile user equipment ( i. e. r mobile radios), control

stations, and associated soft....,are and equipment. Motorola has

marketed and sold its MIRS TDMA technology as providing fully
i

integrated dispatch radio, telephone, paging and data services all

in one digital netvork.

21.

Motorola is a dominant supplier of mobile radio equipment,

inclUding the equipment used to provide digital trunked SMR
I

service.

-10-
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B. The PUblic Safety Radio Market

22.

"Public safety Radio" service refers to mobile radio
i

communications service provided to or used by police, fire, and
! .~

other emergency services users. Historically, Public Safety Radio
I

services have been provided over a patchwork of small systems
,

cov¢ring relatively small geographic areas. In the past, I:lost
!
!

pUblic safety users have owned and operated the systems that they
I

used, but there has been an increasing tendency in recent years for
i

geographically larger units of goverrunent to operate area-wide
!

PUblic Safety Radio systems and provide service to geographically
;

srn~ller units located therein.

23.

Public Safety Radio serv~ce users have special needs,

in61uding the need for quick access, high voice quality, security
I

and
j

thrb

i

the ability to communicate data, such as that available from

National Crime Information Center (NCIC).

24.

Hotoro:l.a markets its digital, trunked "Astro:' mobile radio

syste~ to the Public Sarety Radio market. The Astro technology is
1

olaer than the HIRS technology, does not use TDMA technology, and
I

does not have other features and capabilities that MIRS has.

- I 1-
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Motorola's HIRS technology, as veil as other digital trunked
i

S~ technologies, can provide features, functions, and capabilities

necessary to serve the Public Safety Radio market.
I

~26.

Beginning in 1989, the Association of Public Safety

cC:-J.munications Officials ("PO.PCO") undertook to go beyond the

functional standards that APCO had previously adopted for public

i
sa~ety radio systems, and to adopt voluntary technical standards

for Public Safety Radio equipment in order, in~er alia, to promote

the interoperability of equipment from different manufacturers.

Hatorola actively participated in this process, known as APeo
!

Pr?ject 25 ("APCO 25") I as a member of various APCO 25 committees.

27.

Motorola has dominated the APeD 25 process and used the

process to provide it \olith a competitive advantage over its

CC7". ?eti tol';"s . Exploiting its position on the APCO Project 25
,
I

co:6.mittees, Motorola has influenced the formulation of f..peo 25
I

standards to favor Motorola's existing, off-the-shelf, proprietary
, -,

J..stro systen. Although APeD 25 standards purport to be standards

de~icned to insure inte::-operability of different manufacture::-s'
I ~,

eqUiplnent, upon inforwation and belief, Motorola's J..str,) systcn is
I
I

the only currently available ~obilQ radio systen fron any

-12-
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man0facturer that satisfies the presently formulated APeo 25

s-::::.ndards.
I
I

28.

Motorola's efforts with respect to APeO 25 standards are and

ha~e been designed to insure that, by th~ time o~~er manufacturers
I

are able to offer systems meeting all APeo project 25 standards,

Motorola will have a secure monopoly position in Public Safety

Radio because most Public Safety Radio users (many of whom are
i

under time pressure to replace their systems) will have committed

to iMotorola network base equipment. Although APeo 25 standards may
I

eventually insure interoperability of mobile equipment from
i

manufacturers who are later to market, Public Safety Radio users

whe? have Motorola base stations will be locked into continued,

pu~chases from Motorola because of the enormous cost of changing to
I

a new base equipment manufacturer.

Ic. • Current: Market Trends

29.

Several circumstances are presently converging to encourage or

refiUire users of mobile radio communications systems and Public

sa~ety Radio services to replace their equipment or obtain new

.....i~eless cOI'Olllunications services. First, most of this equipment
i

uses analog transmission techniques, whereas mobile users have an
. I
~nrreaSing need for digital radio operations that will provide wide

-13-
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ar~a coverage, increase system capacity, p~ovide secure

I .. d f . 1 . th .' f d' . t 1commun~cat~ons, an aC1 ~tate e tranS~lSS10n 0 19l a data to
,

and. from computers. Second, a signif icant percentage of the
I
I

ecrJioment nolo/ in use in those serVlces both has been fUlly

.\", d " ~'f 1 l'fdepreclate and lS nearlng the end o~ 1 ts use u 1. e from the

stjndPoint of reliability, maintainability and the availability of
!

and Public Safety Radio users to migrate over the next

!
sp~re

ra~io

parts. Third, the FCC has proposed to require nost private

i
sereral years to equipment that uses radio

efficiently than most equipment in use today.

spectruI:l more

I
. .L~-

I
1

I
!
I

D. Southern's Decision to Acquire a Specialized Mobile Radio

System

] o.

In 1992, Southern Services began evaluating the possible

replaceInent of a number of existing nobile radi.o ..systems used by

its affiliated companies with a single, larger digital trunked

w~reless co::w:nunication system which would 20110\01 cCOlIlunications

between mobile radio units located anywhere ~ithin the geographic

operating area of its affiliates. Southern Se=vices also evaluated

t~e possibility of using excess capacity on such a syste~ to after
,

digital t~nkEd SHR services to private companies and ~o federal,
I
I

state and local public safety agencies and othe~ agencies cf ~he

srates of Georgia, Alabama, Mississippi and Florica.

-14-
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Motorola IS proposal estimated that providing such an ESHR

sy~tem to Southern would require 'construction and installation of
;

oniy 2]1 tower sites and associated radio trans2eiving equipment

i '"vithin the specified geographic area. ~It also represented that

su¢h a system could be provided even if approximately 280 tOwer

sites were required.

]4.

Hotorola I S proposal express ly represented its faroiliari ty with

So~thern's business plans and Motorola's commitment to support a

schedule which would enable Southern to be the first to market an

i
ESMR service in the Southeastern United States.

I

J5.

Hotoro la's proposal assumed and represented that the MIRS

system it would provide to Southern would allow 6-to-l TDMA channel
!

s~litting 'so that six simultaneous communications could be·.. made
!

over each radio frequency channel while n:aintaining good voice
i

qUality, thereby allowing the syste~ to have a high communications
! -

t=affic capacity level with a limited nuober of radio frequencies.

] 6.

Hotorola's proposal also expressly represented that the ESMR
I

I
syste~ that it would Frovide to Southern could be ffiarketed and sold

I

. I
~n ~~e Public Safety Radio market.
I

-16-
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In reliance on Motorola's representations regarding the

capabilities and features of its MIRS technology and the trunked
I
i

ESMR system that it could provide to Southern within identified

ti~e parameters, Southern Services un~ertook to purchase and

install an ESMR. System that ....·ould provide mobile radio

communications services to its public utility affiliates, and also

wo~ld allow Southern to compete in providing such services to the
I

pUblic and private sectors, including pUblic safety and other
;

i
go~ernmental agencies_

38.

In connection therewith, Southern acquired Federal

Cothmunications Commission (IIFCC") licenses and other corporat-e and
I

regulatory approvals to construct and operate a mobile radio
!

co~unication~ system in various geographic areas covering Georgia,

Al~bama, Mississippi, and Florida. . '0-' .

E. The Purchase Agr~ement Between Southern and Motorola

39.

On or' about December 30, 1993, Southern Services and Motorola
i

entered into an Enhanced Specialized Mobile Radio System Purchase

A~reemen~ (the "Purchase Agreement"). Southern Communications is
I
!

elpresslY made a third-party beneficiary of Motorola's obligations

under the Purchase Agreement.

-17 -
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Iso that Conditional Acceptance of the system by Southern ~ould

;

occ~r by December 31, 1994. It ~as contemplated that upon

Conditional Acceptance, Southern could begin commercial operation
;

of fhe System.

43. .~

In the Purchase Agreement Motorola warranted that the System

would allo~ 6-to-l TDMA channel splitting so that six simultaneous

comkunications could be made over each radio frequency channel
:

whi[le maintaining clear aUdio quality, thereby allowing the System

to beet the communications trc=fic capacity requirements specified
!

in ithe Purchase Agreement.

44.

The Purchase Agreement also required that the System provide

i
"seamless" dispatch service communications throughout the entire

I

!
de~ignated geographic service area. That is, a user of the System

W01ld be able to travel through the entire geographic service area

covered by the Sy~tem and originate or receive dispatch calls to or

from any other user within the geographic service area, without

i
regard to the location of the users. This requirement was

specifically set forth in Section 1.1.3.1 of Exhibit E1 to the
i
I

Purchase Agreement, and is referred to in other sections of the

Pu~chasE
I
I

!

Agreement and in Motorola's proposal.

-19-
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The Purchase Agreement was cased upon Motorola's

46.

i
representation that 231 towers was a reasonable approximation of

the' nutlber of tower sites required to provide seamless radio

coverage through the desig~ated geograp~c area, sUbject to ninor

adjhstments to allow for coverage requirements due to variations in
;

geo~raphY and topography.

{

The Purchase Agreement also required that the System include

various state-of-the-art features and capabilities that would allo....

Sou~hern to effectively serve its affiliated utility companies £DQ
;

to ~ompete effectively in the Public Safety Radio market.

fe~~ures included:
I
;

These

A. Failsoft Local Site Trunking, which would allow a

cell site on the System to handle local dispatch traffic even

if its link to the rest of the net~ork was lost;

B. E1:lergency, which would allow a single mobile unit to

preemptively take over dispatch co~unications among an

associated group of units;

c. Priority, '..'hich would per-mit assigning priority

access to dispatch service to certain mobile or base units;

D. Talkgroup Scan, .....·hich -.lould perni t a mobile unit

continuously to scan for dispatch coomunications on a number

of associated groups of units;
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E. MS Status, which would permit mobile units

periodically to transmit a predefined status ~ode to a

specified base unit;

F. Soft'Ware Encryption, which would permit

significantly enhanced privacy of ~spatch communications;

G. OMC Alarm Reporting to MS via SMS, which would

permit the System to send certain alarm signals to mobile

units;

H. Test Radio Algorithm, which would provide for

continuous monitoring of the operation of control channels at

each cell site;

I. Wireless Console Radio Interface, which would pertlit

the use of a mobile, 'Wireless dispatch control stati'on to

control dispatch communications among a selected group of

mobile units;

J. Fixed·Data Radio and Interface, which would provide

a wireless interface to a standard computer interface at a

fixed location;

K. EBTS Frequency Extension to 824 MHZ, which 'Would

permit the System to operate on radio frequencies assigned by

the FCC for the exclusive use of Public Safety Radio;

L. MS Talk Around, which would allow mobile units to

communicate among each other within a local area even if they

lost radio coverage from the System altogether; and

-21-
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H. Access Tine for dispatch communications averaging

500 milliseconds or less.
I

These features were designed to assure that the d~spatch components
I

of the System would support the emergency operational requirements

of
i
pUblic utilities and pUblic safety ag~ncies.

47.

Under the Purchase Agreement, certain of the features
I

refierenced ~n the preceding paragraph \.lere to be provided and
i
!

tes:ted, along with the basic System, by December J 1, 1994. Other

of these features, designated as the "Advanced Features," were to

be ; provided by Motorola to Southern by March J 1, 1995. The

Advanced Features were: Emergency, Pricrity, Talk Group Scan, MS

;

Stqtus, and Failsoft Local site Trunking. Obtaining the Advanced

Feitures in a timely manner \.las essential to support necessary
I
;

e!tl~rgency operational requirements 0 f its pUblic utility ~ffiliate:s
I,

and of public safety agencies and to allow southern to effectively

co~pete in the PUblic safety Radio oarket.
I

F. Motorola / s Fraud, Breaches of the Purchase Agreement, and
other .Wrongrul Conduct

t, 8 .

Unkno ...·n to Southern at U-'.e tine it ente!:"ed the Purchase
I

J..gtee::.ent and for sorne tiI:1e thereafter r l-~otorola r s MIRS technology
I

~ar and has certain inherent li~itations s~ch that Motorola was

~ncapable of providing an ESX~R systeo as required by the Purchase

-22-



FROM KUTAK ROL" 222-4711 TO *69999~918045287~ .. P022/024

Agreement .

. fit'In orma lon

Motorola concealed and withheld from Southern material

and misrepresented various facts relating to the

cao;:(bilities and limitations 0 fits HIRS technology and of the
~ I

System both before and after the Purchase Agreement ~as signed, so
i

as to induce Southern to enter into th~ Purchase Agreement and,

thereafter, to induce Southern to continue performance under the
!

Purchase Agreement.
!
I 49.
;

Moreover, since the Purchase Agreement ~as signed, Motorola
,

h~s:engaged in a course of conduct in which it failed to develop or
i

proyide significant features, capabilities and reliability of the
;

System required by the Purchase Agreement, misrepresented and
!

concealed facts regarding the System and the extent of Motorola's

i
performance under the Purchase Agreement, made changes to the

Sys~em that adversely affected performance of the System without

fUlly advis ing southern of the effects-- thereof, intentionally

delayed its performance under the Purchase Agreement, and

in~erfered with and delayed performance of Southern's obligations
I -

under the Purchase Agreement.

50.

For example, immediately upon execution of the Purchase

Ag~eement, Southern commenced ~ith its obligation to design a radio
I

frequency coverage plan for the System, Which, among other things,
I

Would identify the exact number of- radio transceiving tower sites

-23-
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I

:
necessary to serve the System and allow decisions as to location of

:

towers. Southern hired TSI, an engineering fi~ recommended by

iMot?rola, to prepare that plan.

51.

In early February 1994, TSI issued a~radio frequency coverage
,

plan which indicated that the System would require at least 280

tower sites to cover a geographic serv~ce area significantly
I

smaller than that originally proposed by Motorola as being capable

of being serviced by 231 tower sites.

52.

At that time, and for approxi~ately th~ee months thereafter,

Motorola vehemently denied that the system would require 280 tower

sites and insisted that TSI's plan and underlying calculations-wQr~

defective, faulty, and incorrect. Motorola's denials and

objections were made without any legitimate factual basis and were

intended to conceal defects in Motorola's trunked SMR technology

that prevented it from providing Southern with the System required

by the Purchase Agreement if the System had more than approximately

2J5 sites.

53.

Because of Motorola's Objections and the resulting need for

frequency

Systew until Hay 199t.. In May,

further analysis, debate

an~ TSI, Southern ....:as
I

co~'erc.ge plan f or the
I
I

and discussion t~tween Motorola,

unable to establish a radio

-24-
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;

f in~llY conceded that TSI was correct and that it would take

approximately 280 tOwer sites to provide radio coverage through the

sys~em.

54.

This delay in development of the rad~o frequency coverage plan

single Dispatch Application

56.

55.

signiricantly delayed Southern's efforts to acquire land for and
I

iconstruct towers on the tower sites. In addition, the results of

thJs plan required Southern to construct tower sites and purchase

eqJiPment from Motorola for approximately 280 tower sites, rather

thJn the 23:l upon which the Purchase Agreement was based, at a
I

siJnificant additional cost to Southern and an additional delay to

I 1 .co,p et~on of the System.

I
i. At present, an ESMR system using HIRS technology is capable of
i
Iseamless dispatch service throughout a geographic area only if all
I
I
I

dijPatch calls are processed by a

Pr9cessor ("OAF"). A OAF is responsible for the overall
I -

cOJrdination a~d control of the dispatc~ communication services.

BO,h Motor~la/s proposal to Southern and the Purchase Agreement

represented that the System would be operated with a single DAP.
I

I
In the spring of 1994, Motorola disclosed to Southern, for the

f ·1 . ld
~rst t~~e, that Motorola's OAP had a design limitation that wou
I

no, allow a single OAF to serve an ESMR system that had more than

-25-
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approximately 235 to~er sites.
I
I

Motorola had concealed this

information from Southern both prior to the Purchase Agreeoent and

dur~ng the early course of performance under the Purchase

Agreement. In fact, in its proposal in response to the RFQ,

~

Motorola had falsely represented that s~uthern's System could be

provided with a single OAP even if it had approximately 280 tower

sites.

57.

The need for approximately 280 tover sites and the inability

of the OAP to serve more than approximately 235 tower sites created

'.
ser~ous adverse consequences for the System. If it was necessary

to use t~o DAPs, the Systen would not allow for seamless

cod::lunications in the entire geographic service area as requi-red by

the Purchase Agreement. Instead, mobi:e radio users located near

tower sites connected to one DAP would be unable to communicate to

mobile radio users located near tower sites that were connected to
I

the! other OAP.

58.

Motorola provided southern ~ith b/o options for addressing the

problems reSUlting fro~ the limitations in the capacity of the DAF.

First, Motorola advised that it could t~ to develop a ne~ O~~ that
I

I
......ould have the. capabi Ii ty to handle J 00 0::- more tower sites.

I

HmJe.ver, Motorola advised that there would be substantial delays in
I

developing such a Dr~ and installing it in the System, which would
I
I
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Thus, Motorola recommended that

F *69999~91804528',

impair Southern's marketing plans.
~
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I
I

I

I

I
i

I
I

I
J

! Southern accept a second alternative, W'hich was for Motorola to

pro~ide a two-OAP system and to develop, at some time in the

:uture, a "gateway" link that would allo\ol Southern to provide
I

seamless communications for only approxtmately 20 percent of the

i
sys~eI!l users.

59.

Due to other inherent limitations in Motorola's HIRS

technology that had been concealed from southern, the System's need

for~approximately 280 tower sites has had other adverse impacts

, upo~ the System. For example, Motorola's operations Maintenance

C~nter ("OMe"), which provides important functions for the System

in the area of security and other day-to-day management features,

also has limitations such that a single OMC cannot adequately

service a system with more than approxi~ately 235 tower sites.

60.

As another example of Motorola I s concealment of material

information and breaches of its obligations under the Purchase

Agreement, Motorola has delayed dQvelopment of numerous featureG of
I .

the System required by the Purchase Agreement, including the

61.

AdVjnCed Features.

I
I Motorola's current softvare and equipment development schedule

that many of the features of the System required under the
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Purchase Agreement, including many of the features described in
!

par~graph 46 of this Complaint and all of the Advanced Featur~s,
.

~ili not be developed or ready for implementation until much later
I

than they were supposed to be provided to Southern under the
I

Purchase Agreement. ~

62.

As another example of Motorola's wrongful conduct, in the fall

of ~994, Motorola developed a purported Acceptance Test Plan that

included procedures for testing certain components of the System,

but' did not include system tests required to verify that the
i

sys::em's components functioned correctly together and that the

SY6~em performed properly as a whole. Such system tests are

required by Section 9 and Exhibit C of the Purchase Agreement.

63.

Moreover, ~n late 1994 and early 1995 Motorola repeatedly

represented to Southern that it had properly and SUbstantially
,
;

performed its contractual obligations to provide . ...equlpmen ,

software and services under the Purchase Agreement, and that the
! -

basic Sys~em was installed and operational pursuant to ~~e

Agriee:!:.ent and was ready for acceptance tests leading to Conditional

Acceotance or the System_
I •

64.

In fact, Southern learned that the Sys~em was not cooplete or
I

re~iable in many ~ate~ial respects, that Motorola hai not provided

I
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many of the System's basic features, and that the system was not

reaqy for acceptance testing or Conditional Acceptance.

65.

For example, Motorola 's MIRS technology has technical problems

such that Motorola cannot provide 6-to~ TDMA channel splitting

~hiie still meeting its contract obligations to provide clear audio

qua~ity and access time for dispatch communications averaging 500
i

milliseconds or less. Motorola has indicated that it could improve

voice quality and access time by reducing channel splitting to a 3-

to-i or 4-to-l ratio, but this would reduce the number of
!

communications that can be made siI:Lultaneously on each radio
i

frequency channel, thereby causing the System to be unable to meet
I

the: communications traffic capacity requirements spQcifiQd ~n thQ
i

Purchase Agreement.
;

66.

In addition, certain System equipment has had substantial
!

reliability problems. For example, Southern has experienced

problems with communications being interrupted and cut off mid-

stream dUQ to dQfQcts with Motorola-supplied equipment at tower
i

sitjes.

67.

Due to Motorola's failures to perform, including its failure

andcapabilitiesfeatures,components,Systemto provide
J

I
reliability required by the Purchase Agreement, the system had not
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